
1 
 

                      Lecture on 'Drafting Pleading and Conveyance' (Part-5) 

                                            LL.B Semester 5th -Paper V 

                                                  By: Dr. Upendra Nath 

                                   (Assist. Professor, Patna Law College) 

 

   Hello friends! 

  I hope you all are keeping yourself in good health. 

In our earlier lecture session, we discussed the basic aspects of „Pleading‟. 

Now, in our today’s session, we will be discussing general or the 

fundamental rules as to „Pleading‟, that ought to be practiced in any of 

the Courts of appropriate jurisdiction. Provision for the same has been 

statutorily laid down under Order 6 of the Code of Civil Procedure 
itself. 

We understand that the term pleading   means either a „plaint‟ or a 

written statement as the case may be. Significantly, any application to 

sue becomes a „plaint‟ only after permission is granted for it, by the 

adjudicating authority of appropriate jurisdiction. Similarly a 

defendant's pleading is his „written statement‟. However a „plaintiff‟s 

„Pleading’ may also be regarded as his written statement, as where the 

defendant in his written statement pleads a ‟set-off‟. In such a case, the 

plaintiff requires to file his written statement in answer thereto.  

Here it is worth making you also aware about   the term “Set-off”, 

in legal parlance, which implies cross-action by the defendant 

against the plaintiff apart from the suit and not merely as a defense 

to the plaintiff‟s claim. It ought to be separately entertained in 

accordance with Order 8, Rule 6 of the Code of Civil Procedure 

1908.  

 



2 
 

 Fundamental Rules of Pleadings  

Friends, it may be ascertained that The English law of pleading,  has got 

four fundamental rules of pleading upon which Order 6 of the Code 

of Civil Procedure is based which can be set out as under:  

1. Every pleading must state facts and not law.  

2. It must state all material facts and material facts only.  

3. It must state only the facts on which the party‟s pleading relies    

    and not the evidence by which they are to be proved; and  

 

4. It must state such facts not only concisely, but with precision   

    and certainty as well. 

 

   Now let us briefly discuss the abovementioned rules:-    

1)  Facts, not law: 

 The first cardinal fundamental rule of pleading is that 

neither any provisions of law nor the subsequent 

conclusion about the mixed law and facts should be 

alleged in a pleading. 

 

  The pleading should be confined to facts only and it 

ought to be left on the discretion of the Hon’ble judge 

to draw such interference from those facts as are 

permissible under the law of which he is bound to 

take judicial notice on the ‘issue’ placed before him.  

     The aforesaid point may be Illustrated as below:  

 In any pleading, it will not be sufficient simply to state 

that “Arif Mohammad made a gift of his property‟ 
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to the plaintiff. Rather, the plaintiff should allege here 

the fact: 

   that the gift was made and   

  how it was accepted and how possession was 

delivered; because these are the root facts 

which constitute a valid gift under    

Mohammedan Law. 

 

Simply To allege that “Arif Mohammad made a gift” will construe    

being a conclusion of law from the facts which are not to be stated   

directly in  the pleading.  

 

 Further, in a suit for damages for negligence, it is not 

enough for the plaintiff to state that the “defendant has been 

guilty of negligence” without showing:  

 

 how and in what respect he was negligent and  

 how he was legally bound to use due care to 

prevent an injury to other.  

 

Similarly, when a defendant has to reply to the claim of the 
plaintiff in a money suit, it is not sufficient for him to state that  

“the defendant does not owe to the plaintiff”.  

 Rather, he must allege such fact which goes to prove that in the  

given circumstances the defendant does not owe to the plaintiff.  

Here, the defendant should also state any of such contentions:-  

 that he never borrowed from the plaintiff, or  

 good were never ordered, or were never delivered, or 

  that they were not equal to the sample.  
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 or any other related contentions as per the contexts warrants 

for the same 

Similarly, it is not sufficient in a suit upon a contract for the 
defendant to, merely, plead that 

“the contract is rescinded”,  

Rather, the defendant must plead in what manner and by what 

means he contends that it was rescinded.  

 Invariably, pertaining to basics of the fundamental rule of 
pleading, we may point out that 
 

 A pleading shall affirmatively contain only a material fact 

on which the party relies and  

 

 Negatively, it shall not contain such facts which are only 

evidence, in its nature, by which such material facts are to 

be proved. 

 

Moreover, it is worth pointing out that no pleading shall 

either contain nor mention any of the root „Aspects of Law‟ 

owing to reason that „it is the onerous duty of the court to find 

out and examine all plea of the Law that may be applicable 

to the facts of the case which have been placed before it. 

However, the parties have their discretion to make their 

submissions pertaining to some issues, related to the case, about 

law any time. For example, the non-maintainability of the suit 

which is a point of Law, can be urged even though no specific plea 

has been raised in the pleading pertaining to it.  
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 Exceptions: 

Friends, the aforesaid rule that every pleading must state facts 
and not law or an interference of law has got some exceptions 
which may be pointed out hereunder as follows:   

a) Foreign Laws:  
 
 The courts don‟t take any judicial notice of foreign 

laws and hence they must be pleaded as facts.  

 

 The status of the foreign country intended to be relied 

upon should be set-forth as substantially as any other 

facts.  

 

b) Mixed question of Laws and facts:  
 
 Where a question is one of mixed law and fact, it is 

permissible and proper to plead both the facts and the 

legal conclusion.  

 

 For instance, the defendant may say that the suit is 

barred by the law of limitation, or he may even say he 

is entitled to set off after narrating the facts on which 

he bases his conclusions.  

 

c) Condition Precedent: 
 

 The Code of Civil Procedure provides that:  

 any condition precedent the performance of which is 

intended to be contested shall be distinctly specified in 

the pleading of the plaintiff or defendant (Order 6 
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r.6 of C.P.C.), as for instance, the legality of the 

notice under section 80, C.P.C.  

 

d) Custom and Usage of Trades:  

 Custom and usage of any trade and business shall be 

pleaded like any other facts,- 

 

    if a party wants to rely on them.  

 

 But a custom repeatedly brought before Court and 

recognized by them regularly-  

 

 is deemed to have acquired the force of law 

and need not be pleaded.  

For example,  

 an occupancy tenant is entitled by local custom 

and usage to cut trees growing upon his holding. 

Here it is not necessary for the occupancy tenant 

to plead this custom, if he wishes to rely on this 

right to cut the trees. 

 Similarly,  

 a party who wishes to rely on the usage of a 

particular trade and business and if it is at 

variance with any provision of the Contract Act, 

he must not plead the usage of such trade and 

business with its detailed incident. If it is not 

pleaded, no evidence to prove it shall be admitted.  
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e) The facts of negligence, right or liability, unlawful or 

wrongful act should be specifically pleaded. Every plea 

of fact should be specifically raised and proved.  

 

(To be continued --------) 

 


